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A Redheaded Eskimo': Maryland's Fair




Elected officials often make decisions based on the wishes of their
constituency.2 In many cases, however, satisfying the electorate leads to
hasty legislation that accomplishes very little. Hot topics, such as health
care and Wal-Mart's reputation as a destroyer of the American worker,
have led many voters to call on their representatives to initiate change.3
Maryland's Fair Share Health Care Fund Act exemplifies this type of
legislation.4  The Act targets Wal-Mart as a major contributor to the
state's Medicaid woes, but has minimal effects on improving either
1. See Washington Speak, APPLIED CLINICAL TRIALS, JUNE 2005, at 20, available at
http://www.actmagazine.com/appliedclinicaltrials/data/articlestandard/appliedclinicaltrial
s/252005/166596/article.pdf. A Redheaded Eskimo is a bill that legislators tailor to
benefit a small number of people. See id.
* J.D. Candidate, The Dickinson School of Law of the Pennsylvania State
University, 2007. B.S.M.E. University of Texas at Austin, 2000.
2. See generally Saul Levmore, Precommitment Politics, 82 VA. L. REv. 567, 620-
21 (1996) (discussing the propensity of candidates to abide by the will of their
constituents).
3. Anti-Wal-Mart websites continue to push individuals and legislators into
political action against the retail giant for its destruction of America. See Wal-Mart
Watch, http://walmartwatch.com; Wake-Up Wal-Mart, http://www.wakeupwalmart.com.
4. The United States District Court of Maryland recently held that the Employee
Retirement Income Security Act (ERISA) preempts the Maryland Act. See Retail Indus.
Leaders Assoc. v. Fielder, 435 F.Supp.2d 481, 491-495 (D. Md. 2006), appeal pending.
As the court recognized however, many other states have similar legislation in place or
pending. Id. at 494-95. Additionally, the court's opinion hints that with a slight change
of approach, the Maryland law could withstand a preemption challenge. For example, the
legislation could be structured as a tax with tax credits awarded to those employers who
met the healthcare spending threshold. See id. at 490 (discussing the Tax Injunction Act).
Given the national prevalence of this type of legislation and the viable alternative
structures, this Comment aims to contribute to the discussion of wisdom of this
legislation.
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health care within the state or Wal-Mart's health care policies.5 In the
end, the legislation is little more than a redheaded Eskimo.6
In the past, employment in the United States guaranteed an
individual many benefits beyond wages.7 These benefits included the
most basic employment perks, such as health insurance.8 In recent years,
however, many employers have not provided sufficient health insurance
benefits for their employees, and American workers are turning to other
sources to fulfill their health care needs,9 including government-
sponsored programs. 0 This increased reliance on the state is one reason
state Medicaid budgets are expanding exponentially."1
States are proposing diverse legislative measures to control
increasing Medicaid budgets and the increasing number of uninsured
workers.12 Massachusetts' approach required the state to publish a list of
companies with employees enrolled in state Medicaid programs. 13 In
California, the state attempted to require businesses to provide insurance
to employees.14 Finally, the Maryland General Assembly passed the Fair
Share Health Care Fund Act, which requires large employers to spend a
minimum of 8% of their payroll on health care.' 
5
Part II of this Comment examines the current crisis of rising
Medicaid costs and the growing number of uninsured workers. Part II
then describes the legislative actions that some states have attempted in
order to solve these issues. Specifically, Part II explains Maryland's Fair
Share Health Care Fund Act, and its targeting of Wal-Mart.
Part III examines the positive aspects of Maryland's Act, including
its potential to encourage corporate responsibility and its possible ability
to spread health care costs among community businesses. Part III also
examines the Act's negative effects. Included in the Act's possible
5. See Jamie Smith Hopkins, High-Profile Bills Have Low Impact; Wal-Mart,
Minimum Wage Measures Affect Relatively Few, THE BALTIMORE SUN, Jan. 14, 2006, at
Al [hereinafter High-Profile Bills].
6. See id.
7. See The Number of Uninsured Americans Continued to Rise in 2004, CTR. ON




10. See Reed Abelson, States Are Battling Against Wal-Mart over Health Care, N.Y.
TIMES, Nov. 4, 2004, at Al [hereinafter States Are Battling].
11. See Mary E. Forsberg, ATTENTION SHOPPERS: You Pay the Health Insurance
Bills from Some of New Jersey's Largest Employers, N.J. POLICY PERSPECTIVE,
http://www.njpp. org/rpt-familycare.html (last visited Jan. 27, 2006).
12. See infra notes 13-14.
13. Act of June 25, 2004, ch. 149, 2004 Mass. Acts § 304.
14. CAL. LAB. CODE §§ 2120-2210 (West 2003), repealed by Proposition 72, Nov. 2,
2004 (referendum vote).
15. See MD. CODE ANN., LAB.& EMPL. §§ 8.5-101 to-107 (West 2006).
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negative effects are its potential to create a negative business
environment, its probable failure to meet its purported goals and its
questionable draftsmanship. Finally, Part III explores other possible
solutions to aid in decreasing Medicaid costs and the number of
uninsured workers.
II. Background
A. The Cost of Health Care
In recent years, more Americans have been living without health
insurance. 16 In 2000, 14.6% of the United States population was
uninsured. 17  By 2004, this percentage had increased to 15.7% and
represented over forty-five million uninsured Americans. 18
Simultaneous to the rising number of uninsured, the number of
Americans seeking help from government health care programs
increased. In 2000, 10.6% of the American population received
assistance from Medicaid 19 or from State Children's Health Insurance
Program (SCHIP). 20 By 2004, this percentage had increased to 12.9%.21
Increased spending on government health care programs is
attributed to a number of factors, including the decrease in employer-
provided health insurance and the expansion of government programs.22
16. See Uninsured Americans, supra note 7.
17. See id.
18. See id.
19. See id. Congress initially established Medicaid as a federal and state-funded
program providing cash income assistance for the poor, with an emphasis on dependent
children and their mothers, the disabled, and the elderly. See Ctr. for Medicare and
Medicaid Services, Technical Summary, http://www.cms.hhs.gov/home/medicaid.asp
(follow "Medicaid Program--General Information" hyperlink; then follow "Technical
Summary" hyperlink) (last visited Jan. 27, 2006) [hereinafter Medicaid Technical
Summary]. Medicare is a federally funded insurance program for individuals 65 and
older and individuals with disabilities. See What's the Difference between Medicare and
Medicaid?, CENTER FOR MEDICARE ADVOCACY, INC., Mar. 28, 2005, http://www.
medicareadvocacy.org/MedicaidDiff.Vs.Medicare.htm. Medicaid is administered by
the state with eligibility determined by age, disability and financial status. Id. This
Comment focuses on state funded Medicaid and SCHIP programs. See id.
20. SCHIP is a program designed for families who earn too much money to qualify
for Medicaid but are unable to afford insurance for their children. SCHIP expands
insurance to families who fall outside of the Medicaid envelope. See Ctr. for Medicare
and Medicaid Services, State Children Health Insurance Program Summary,
http://www.cms.hhs.gov/home/medicaid.asp (follow "Medicaid Program-General
Information" hyperlink; then follow "State Children's Health Insurance (SCHIP)"
hyperlink) (last visited Jan. 27, 2006).
21. See Uninsured Americans, supra note 7. Federal Medicaid expenditures for
2003 were estimated at $278.3 billion. See Medicaid Technical Summary, supra note 19.
22. See infra text accompanying notes 23-26 and 32.
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As the annual cost of health care rises by more than 10% a year,23
employers are increasingly unwilling to shoulder the cost.2 4  For
example, employers may not offer health insurance as part of their
benefit packages, 25 they may shift the increased insurance cosfs to
employees,26 or they may impose arduous eligibility requirements.27
When employees bear too much of the cost of insurance premiums,
they must either go without insurance or seek coverage from other
sources, such as government programs.28 Only 59% of Americans have
employer-provided insurance, and this percentage is decreasing.29 For
example, in 1987, 70% of Americans had employer-provided
insurance, 30 as compared to 2000, when only 63% were covered.3" With
32health care costs continuing to rise at more than 10% per year,
employer-provided benefits will continue to decline.
In addition to employers providing fewer benefits, government
programs continue to expand, causing further growth in Medicaid
spending.3 3 The federal government has increased the number of
individuals who are eligible for assistance programs,34 and, as the
23. See Reed Abelson, Growth Rate in Health Cost to Employers Slowed in '04,
N.Y. TIMES, Nov. 22,2004, at C4 [hereinafter Growth Rate in Health Cost].
24. See infra text accompanying notes 24-26.
25. See Edmund L. Andrews, Health Care Heights, N.Y. TIMES, Feb. 24, 2004, at
GI. Many small employers do not offer health insurance.
Only about 47 percent of small companies offer health insurance, according to
surveys by the National Federation of Independent Business, an advocacy
group in Washington-though the figure is significantly higher, above 70
percent, for companies with more than 20 employees. By contrast, 98 percent
of businesses with more than 200 employees offer coverage.
Id.
26. See Growth Rate in Health Cost, supra note 23, at C4 ("Small employers with
fewer than 500 employees have been aggressive in shifting costs by raising deductibles
and co-payments." For example, "[m]any employers now offer plans that require
deductibles of 1,000 dollars or more."). Id.
27. States Are Battling, supra note 10, at Al. Wal-Mart is one example of a
company with difficult eligibility requirements because it mandates that full time
employees wait six months before becoming eligible and part time employees must wait
at least two years. See id.
28. See id.
29. See Uninsured Americans, supra note 7.
30. See NAT'L COAL. ON HEALTH CARE, HEALTH INSURANCE COVERAGE (2004),
http://www.nchc.org/facts/fact%20sheets%20coverage.pdf.
31. See Uninsured Americans, supra note 7.
32. See Growth Rate in Health Cost, supra note 23, at C4.
33. See Medicaid Technical Summary, supra note 19.
34. See id.
Legislation in the late 1980s assured Medicaid coverage to an expanded
number of low-income pregnant women, poor children, and to some Medicare
beneficiaries who are not eligible for any cash assistance program. Legislative
changes also focused on increased access, better quality of care, specific
benefits, enhanced outreach programs, and fewer limits on services. In most
[Vol. 111:2
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population grows, more Americans are enrolling in health care assistance
programs. 35  The expanding eligibility provisions financially burden
states because they are required to follow federally-mandated eligibility
requirements.36 In addition to the mandated coverage, a state may
choose to increase its Medicaid coverage by providing additional
programs not required by the federal government.
37
Increased health care costs are not just a federal issue. State
governments are quickly becoming overwhelmed with individuals
seeking health care assistance.38  Medicaid is the second largest
expenditure in most states, consisting of about 16%, on average, of a
state's budget.39 In addition, state spending on Medicaid programs is
projected to grow 12% in 2005, a rate that is four times greater than a
state's increase in general funds.40 For instance, between 1998 and 2006
spending for New Jersey Medicaid and SCHIP programs rose from $3
million a year to $380 million a year.41  This represents a 12,000%
spending increase.
years since its inception, Medicaid has had very rapid growth in expenditures.
This rapid growth has been due primarily to the following factors: the increase
in size of the Medicaid-covered populations as a result of Federal mandates,
population growth, and economic recessions; the expanded coverage and
utilization of services; the DSH payment program, coupled with its
inappropriate use to increase Federal payments to States; the increase in the
number of very old and disabled persons requiring extensive acute and/or long-
term health care and various related services; the results of technological
advances to keep a greater number of very low-birth-weight babies and other
critically ill or severely injured persons alive and -in need of continued
extensive and very costly care; the increase in drug costs and the availability of
new expensive drugs; [and] the increase in payment rates to providers of health
care services, when compared to general inflation.
Id.
35. See Da'Vid Malpass, Tax-Cut Vote Likely, NAT'L REVIEW ONLINE, Mar. 15, 2005.
In a speech to the New York Council on Foreign Relations, Alan Greenspan stated that
"[a]ccording to the Congressional Budget Office, [the fiscal deficit] will rise as the baby
boomers will start to retire in 2008." Id. Combined expenditures for Medicaid and
Medicare are expected to increase from 5.6% of the Gross Domestic Product (GDP) in
2015 to 7.4% in 2025. See id. However, other commentators believe that the cost of
Medicaid, Medicare and Social Security will account for 14% of the GDP in 2030
compared with only 8.5% currently. See Robert J. Samuelson, Journalistic Malpractice,
THE WASH. POST, Feb. 23, 2005 at A19.
36. See MD. POLICY REPORTS: ANALYSIS FROM THE BUDGET AND TAX POLICY INST.,
BAD MEDICINE? BALANCING MD.'S BUDGET BY CUTTING MEDICAID (2005),
http://www.marylandpolicy.org/documents/mpr5-3Medicaid.pdf.
37. See id.
38. See infra text accompanying notes 39-40.
39. See AFL-CIO, THE WAL-MART TAX: A REVIEW OF STUDIES EXAMINING
EMPLOYERS' HEALTH CARE COST SHIFTING (2005), http://www.aflcio.org/
corporatewatch/walmart/upload/walmart tax memo.pdf.
40. See id.
41. See Forsberg, supra note 11.
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The State of Maryland is experiencing similar financial problems. 42
From 1998 to 2003, Medicaid expenditures in Maryland grew at a rate of
11.6% per year.43 In 2003, Maryland spent $4.1 billion in state and
federal Medicaid funds for 500,000 enrolled individuals, and currently,
Medicaid comprises 16.3% of the state's budget.
44
B. States Are Fighting Back
To combat rising Medicaid costs many states are addressing two
sources of the rise in spending. First, states are decreasing enrollment in
state programs by reducing benefits and cutting recipient eligibility.
45
Second, states are monitoring companies that shift health care costs to
employees.
46
Many states have reviewed records and conducted studies to
determine which companies have employees enrolled in state
assistance.47 These studies show that many of the nation's largest
companies have the most employees enrolled in state benefit programs.48
One of the most egregious offenders is Wal-Mart. 49 Wal-Mart's name
appears on every state-generated list, and it often has the most employees
enrolled in state programs.50
In Alabama, sixty-three companies had employees, with 100 or
more children, participating in Medicaid.5 1 In Arizona, 9.6% of Wal-
Mart's workforce was enrolled in Arizona Health Care Cost Containment
System.5 2  In Connecticut, Wal-Mart also topped the list with 824
42. See infra notes 43-44.
43. See MD. MED. ASSISTANCE PROGRAM: MD. DEP'T OF HEALTH & MENTAL
HYGIENE, MD. MEDICAID AT A GLANCE (2004), http://www.dhmh.state.md.us/mma/
pdf/MedicaidGlance-fact-2004.pdf [hereinafter MEDICAID AT A GLANCE].
44. See id. Maryland spent $1.99 billion of general funds to finance state programs
in 2003. See id.
45. See AFL-CIO, supra note 39, at 14.
46. See Forsberg, supra note 11; Act of June 25, 2004, ch. 149, 2004 Mass. Acts
§ 304.
47. See AFL-CIO, supra note 39, at 2-9.
48. See Disclosures of Employers Whose Workers and Their Dependents Are Using
State Health Insurance Programs, GOOD JOBS FIRST, Aug. 15, 2005,
www.goodjobsfirst.org/ gjfheathcaredisclosure.htm [hereinafter GOOD JOBS FIRST].
49. See AFL-CIO, supra note 39, at 2-9.
50. See GOOD JOBS FIRST, supra note 48, at 2-7; AFL-CIO, supra note 39, at 2-9.
51. See Sean Reilly, Children of Working Families on Medicaid, MOBILE REGISTER,
Apr. 17, 2005 at A1; John Davis & Jannell McGrew, Health Plans Not Family Friendly,
THE MONTGOMERY ADVERTISER, Feb 22, 2005, at B6.
52. See Howard Fischer, Wal-Mart I"' in State Aid Enrollees, THE ARIZ. DAILY
STAR, July 30, 2005 at Al; Amanda Crawford, et al., Nearly Half of Poor in AHCCCS




employees signed up for Medicaid.53 Most states have examples similar
to Alabama, Arizona, and Connecticut.
5 4
With the recent spotlight on companies under funding employee
medical benefits, states are searching for ways to ensure that employers
bear their fair share of the costs. In Massachusetts, the legislature
incorporated in its 2005 budget a requirement that obligated the state to
create an offenders list.55 This list named employers, with 50 employees
or more, that have workers or their dependents enrolled in MassHealth
and Uncompensated Care Pool.
56
While the Massachusetts legislation is passive, California legislators
took a more active role. In 2003, California enacted the Health Insurance
Act of 2003, which is a "pay or play" law that requires employers to pay
a fee to the state to provide health insurance unless the employer directly
provides coverage.
57
C. Maryland's Fair Share Health Care Fund Act
The Maryland legislature's assessment of subsidizing health care for
employers led it to construct an act that differs from both the
Massachusetts disclosure statute and the California employer mandate
law. The Fair Share Health Care Fund Act contains two separate
requirements for employers that employ over 10,000 individuals. 8 First,
employers must report to the state the number of employees employed by
the business, the amount spent on health care, and the percentage of
53. See GOOD JOBS FRST, supra note 48, at 2-3 (following Wal-Mart on the list were
other large companies such as Stop & Shop, Dunkin Donuts, and McDonalds).
54. See id.
55. See Act of June 25, 2004, ch. 149, 2004 Mass. Acts § 304.
56. See id. The report generated as part of the Budget Act is available online, as
well as additional information regarding the study. See EXECUTIVE OFFICE OF HEALTH &
HUMAN SERV., DIV. OF HEALTH CARE FIN. & POLICY, EMPLOYERS WHO HAVE 50 OR MORE
EMPLOYEES USING PUBLIC ASSISTANCE (2005), www.mass.gov/Eeohhs2/docs/
dhcfp/pdf/50+_ees-ph-assist.pdf (explanatory information regarding the report)
[hereinafter MASSACHUSETTS REPORT EXPLANATION]; www.mass.gov/Eeohhs2/docs/
dhcfp/pdf/50+_ees-ph-assistss.pdf (report) [hereinafter MASSACHUSETTS REPORT].
57. See CAL. LAB. CODE § 2120-2210 (West 2003), repealed by Proposition 72, Nov.
2, 2004 (referendum vote). California legislators initially approved the bill and Governor
Gray Davis signed it. See CALIFORNIA; Health Care Battle Shaping Up as Ballot
'Blockbuster', Businesses Trying to End Obligations Under 2003 Law, THE SAN
FRANCISCO CHRONICLE, June 8, 2004, at B3. However, the California Chamber of
Commerce secured the necessary votes to put the issue on the ballot as a referendum
measure. See Victoria Colliver, PROPOSITION 72; Health Cost Issue Won't Fade
Away, THE SAN FRANCISCO CHRONICLE, Nov. 4, 2004, at Cl. On Election Day, with the
support of newly elected Governor Arnold Schwarzenegger, Proposition 72 passed and
California's Health Insurance Act died. See id.
58. See MD. CODE ANN., LAB.& EMPL. §§ 8.5-101 to -107 (West 2006).
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payroll that a company dedicates to health care. 59  Second, the Act
mandates that employers spend a minimum of 8% of their payroll on
health insurance costs. 60 If the employer does not meet the minimum
percentage threshold, the employer is required to pay to the state an
amount equal to 8% of its payroll less the percentage of its payroll
already dedicated to health insurance costs. 6 1  For example, if a
company's health care costs consist of 5% of its payroll, then it is
required to pay to the state an amount equal to 3% of its payroll. If an
employer fails to meet either of these requirements, then the Secretary of
the State can impose a civil penalty upon the employer of up to
$250,000.62
Both Houses of Maryland's General Assembly passed the Act in
April 2005.63 However, Governor Robert L. Ehrlich, Jr. rejected the bill
in a ceremony at the proposed site for a new Wal-Mart distribution
64center. Governor Ehrlich's veto message stated that the "legislation
does little to address the issues of access to, or affordability of, health
care... [and] lays attack on successful businesses, simply because they
are successful. 65 The Governor also stated that the bill "is bad policy
because it imposes an arbitrary number on employers and health care and
further establishes that a State will dictate to businesses the type and
level of health insurance that they must provide for its employees. 66
Moreover, the Governor asserted that "[o]nce precedent is set, the
General Assembly will most certainly apply the law to smaller
companies in the future while also requiring that more money be spent
59. See id. § 8.5-103. Section 103 contains a "provision that permits employers to
exclude for purposes of calculating the percentage of payroll spent on health care,
compensation paid to its employees above the median household income in Maryland."
Retail Indus. Leaders Assoc. v. Fielder, 435 F.Supp.2d 481, 485 (D. Md. 2006).
Northrop Grumman lobbied for this provision so that it would meet the required spending
threshold. Id.
60. See id.
61. See id. § 8.5-105.
62. See id.
63. See H.D. 1284, 2005 Leg., 419th Sess. (Md. 2005) (History of Legislation found
at http://mlis.state.md.us/2005rsIbilIfile/hb1284.htm). Senator Gloria Lawlah, D-Prince
George's, and Delegate Anne Healey, D-Prince George's, co-sponsored The Fair Share
Health Care Fund Act. See id. The Act was cross-filed with Senate Bill 790. See id.
64. See Susan Parker, Our view-Wal-Mart, DAILY TIMES (Salisbury, Md.), May 29,
2005, at 6. In addition to the veto's ceremonial setting, Wal-Mart's Chief Operating
Officer, Eduardo Castro-Wright, attended the event. See Jaime Smith Hopkins, Wal-
Mart to Delay Construction of Distribution Center, THE BALTIMORE SUN, May 20, 2005
[hereinafter Wal-Mart to Delay Construction]. Many believe that Castro-Wright's
appearance in the small Maryland town emphasizes the impact that the bill will have on
the retailer. See id.
65. H.D. 1284, 2005 Leg., 419th Sess. (Md. 2005) (Governor Robert L. Ehrlich, Jr.






The Governor acknowledged the General Assembly's attempt to
address the issue of increasing health care costs and the uninsured.68
However, he faulted the bill's approach and declared that "an appropriate
response to this issue is addressing a long-term solution to determine
how best to reduce health care costs., 6 9  The Governor ended his
message by declaring, "[This bill] is not a health care bill; it is a tax
bill."7° In response, state lawmakers overrode Governor Ehrlich's veto
in January 2006.71
Although Maryland has multiple businesses within the state
employing at least 10,000 employees, the only company affected by the
Act is Wal-Mart.72 According to the Fiscal Policy Notice issued for
House Bill 1284 by the Department of Legislative Services, three
employers in Maryland employ over 10,000 individuals: Giant Food,
Inc., Johns Hopkins University and Wal-Mart. 73 Of the three employers
bound by the legislation, Wal-Mart is the only business suspected of
noncompliance.74 Currently, Giant Food contributes 20% of its payroll
to health care coverage,75 Johns Hopkins University's contribution to




70. H.D. 1284, 2005 Leg., 419th Sess. (Md. 2005) (Governor Robert L. Ehrlich, Jr.
Veto Message found at http://mlis.state.md.us/2005rs/vetoletters/hb 1284.htm).
71. See Andrew A. Green, Wal-Mart Veto Fails; Lawmakers Override Ehrlich,
Order More Spending on Worker Health, THE BALTIMORE SUN, Jan 12, 2006, at Al. To
override the Governor's veto, the Maryland Constitution requires both Houses to
reconsider the bill, with its objections, and to recast votes on the bill. MD. CONST. art. 2,
§ 17(a). If both Houses independently pass the bill with three-fifths of its members
voting affirmatively, then the bill will become law. Id.
72. See John Wagner, Wal-Mart Girds for Battle on Md. Bill, WASH. POST, Nov. 17,
2005, at Al [hereinafter Wal-Mart Girds for Battle].
73. See STATE OF MD. DEP'T OF LEGIS. SERV., FISCAL AND POLICY NOTE ON HB
1284, H.D. 2005-419, 1 Sess., at 3 (2005), available at http://mlis.state.md.us/2005rs/
billfile/hbl284.htm (follow "Fiscal Note" hyperlink) [hereinafter FISCAL AND POLICY
NOTE]. Giant Food-18,902 employees; Johns Hopkins-14,729 employees; Wal-
Mart-14,301 employees. Id. While the fiscal report states that three employers would
be covered by the law, RILA v. Fielder states that four employers are included in the law,
including three previously noted and Northrop Grumman. Retail Indus. Leaders Assoc.
v. Fielder, 435 F.Supp.2d 481, 485 (D. Md. 2006).
74. See Wal-Mart Girds for Battle, supra note 72, at Al.
75. See Mark Hamstra, State Health Care Bills Pit Food Retailers Against Each
Other; Fair Share Health Care Act, SUPERMARKET NEWS, Nov. 7, 2005, at 1.
76. See Beating Up on Wal-Mart, THE WASH. POST, Jan. 12, 2006, at A20. Johns
Hopkins is a non-profit entity and would only be required to meet a 6% threshold on
health care spending. See David Abrams, Lawmakers Override Ehrlich's Veto, THE MD.
GAZETTE, Jan. 14, 2006, at A2. Furthermore, the Washington Post stated that the
University already meets its health care requirements under the Act. See Beating Up on
2006]
PENN STATE LAW REVIEW
7 to 8 percent of its payroll on health benefits.7 Thus, the Fair Share
Health Care Act appears aimed squarely at Wal-Mart.
Not only is the intent of the bill apparent in its drafting and
legislative history, the media has noticed the bill's motivation and has
dubbed it the "Wal-Mart Bill."78 The Senate Finance Committee held a
hearing on the Fair Share Health Care Fund Act.79 Senator Gloria
Lawlah introduced the act and expressed concern over the large number
of uninsured in Maryland. 80  The Senator stated that it was the
responsibility of businesses to take care of their employees because
health insurance was a "right" and not a "privilege. 81
Supporting the Act with Senator Lawlah was Giant Food, Inc.
("Giant"). 82 Giant testified specifically as to Wal-Mart's negative effect
in the community because of its failure to provide sufficient health
insurance.83 Giant's support for the bill supposedly stemmed from a
desire to create a "fair" environment in which all employers support the
cost of health care.84 However, Giant's support may also have stemmed
from its inability to compete with Wal-Mart because the unionized
grocery store already spends over 20% of its payroll on health care.85
Thus, one step to creating fair competition would be for Wal-Mart to
offer adequate health insurance and thus raise its cost of doing
business.86
The Fiscal and Policy Note accompanying House Bill 1284 states
the bill originates from a movement by several states that are turning to
Wal-Mart, supra at A20.
77. See High-Profile Bills, supra note 5, at Al.
78. See Susan Parker, Our view-Land Deal Daily Times, DAILY TIMES (Salisbury,
Md.), June 18, 2005, at 8.
79. See CD Recording: Hearing on Senate Bill 790, held by the State of Maryland
Senate Finance Committee (Mar. 2, 2005) (on file with the Maryland Department of
Legislative Services) [hereinafter Senate Bill 790 Hearing].
80. See id. (testimony of Senator Lawlah). The Senator stated that 740,000
Marylanders are uninsured, and in the United States, 18,000 individuals, between the
ages of twenty-five and sixty-five, die each year because they do not receive the proper
health care. See id.; see also Thomas A. Fiery, Commentary: Maryland's 0.05 Percent
Solution to Health Insurance Shortfall, THE DAILY RECORD (BALTIMORE, MD.), April 29,
2005 (stating that currently 700,000 Marylanders, or 12.7%, are uninsured).
81. See Senate Bill 790, supra note 79 (testimony of Senator Lawlah). Senator
Lawlah stated that when the uninsured seek medical care at hospitals the state must cover
the expenses, and therefore employers who do not provide insurance to their employees
are being subsidized by the State of Maryland. See id.




86. See id.; Abrams, supra note 76 ("'[Giant] can't compete in the marketplace [with




the private sector to bear health care costs, 87 and that "Wal-Mart, in
particular, has been the focus of several states who are accusing the
company of providing substandard health benefits to its employees."
88
To support its conclusions, the Fiscal Note cites data from the New York
Times regarding Wal-Mart's wages and employee benefits.89
Specifically, the New York Times data indicates that 90% of Wal-Mart
employees receive insurance through either Medicare or other family
members' policies.90 However, only 45% of Wal-Mart's workforce
receives insurance through Wal-Mart programs. 9' Compared to CostCo,
which provides insurance to 96% of its eligible employees, Wal-Mart's
benefits seem inadequate. 92 While the Fiscal Note refers to Wal-Mart's
deviant health care record in other states, such as Georgia and North
Carolina,93 it does not provide any empirical data for Maryland.94
D. Wal-Mart's Reaction
Wal-Mart's reaction to the Fair Share Health Care Act was multi-
dimensional and involved threats to local business, 95 intense lobbying,96
87. See FISCAL AND POLICY NOTE, supra note 73, at 2.
88. See id.
89. See FISCAL AND POLICY NOTE, supra note 73, at 2; see e.g., States Are Battling,
supra note 10, at Al.
90. See FISCAL AND POLICY NOTE, supra note 73, at 3; see e.g., States Are Battling,
supra note 10, at Al.
91. See FISCAL AND POLICY NOTE, supra note 73, at 3; see e.g., States Are Battling,
supra note 10, at Al.
92. See FISCAL AND POLICY NOTE, supra note 73, at 3. The Fiscal Note appears to
contain a discrepancy when comparing Wal-Mart benefit coverage to Costco benefit
coverage. See id. The Note presents Wal-Mart's percentage of health care provided for
its "total work force," as compared to Costco's number of "eligible employees." See id.
This is not an apples to apples comparison because not every member of a total work
force is eligible for health care. However, the New York Times article states that 58% of
eligible Wal-Mart employees receive health care as compared to Costco's 96%. See
States Are Battling, supra note 10, at Al. Scrutinizing the presentation of the data in
Fiscal Note as compared to the data presented in the New York Times article, leaves the
impression that the Fiscal Note is presenting data in a manner that sheds the worst
possible light on Wal-Mart.
93. See FISCAL AND POLICY NOTE, supra note 73, at 2. The Fiscal Note states that
Georgia public officials found that more than ten thousand children of Wal-Mart
employees were enrolled in SCHIP programs. See id.
94. But see Andrew A. Green, Health Bill Is Up for Debate; At Conference, Firms
Support Wal-Mart Law Veto, Top Democrats Vow to Override It, THE BALTIMORE SUN,
Oct. 28, 2005, at BI. Maryland's Senate President Thomas V. Mike Miller stated at the
Maryland Chamber of Commerce's annual conference that "The State of Maryland has to
pay $2,000 a year to subsidize each of [Wal-Mart's] employees." Id.
95. See Wal-Mart to Delay Construction, supra note 64.
96. See Deborah Gates, Wal-Mart Delay, DAILY TIMES (Salisbury, Md.), July 9,
2005, at 1.
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and efforts to explore opportunities to restructure its benefits.97 The
retail giant's response to the bill began with an announcement delaying
the construction of a distribution center. planned for the summer of
2005.98 Wal-Mart made the announcement the same day that Governor
Ehrlich vetoed the bill. 99 Furthermore, Wal-Mart's Chief Operating
Officer stated that if legislators overrode the bill "the project could well
be reviewed."100 While Wal-Mart stated that the delay of the distribution
center resulted from new efficiencies in its distribution system, 10 1 the
delay's timing hints at the retail giant's true motivation.
In addition to delaying the opening of the center, the retailer
postponed plans to purchase two hundred acres planned for the
distribution center. 10 2 Local officials do not believe that the purchase
plan fell through because of the bill.10 3 However, officials do believe
that the postponement was a factor in Wal-Mart's decision to hold off
purchase negotiations until 2006.104
Wal-Mart supplemented its business decision to hold off further
economic development in Maryland by increasing its political presence
in the state capital.10 5  A dozen Wal-Mart lobbyists embarked on
Annapolis to disrupt the legislation. 0 6  In addition to sending more
lobbyists, Wal-Mart representatives attended a retreat for black caucus
members in November 2005,07 and donated $10,000 to help underwrite
a legislative conference in October 2004.108
Beyond Wal-Mart's defenses to the proposed legislation, the
company acknowledged that health care is "one of the most pressing
reputation issues facing Wal-Mart." 10 9  Specifically, an internal Wal-
97. See Memorandum from Susan Chambers, Executive Vice President for Benefits,
Wal-Mart, to Bd. of Dir., Wal-Mart (Oct. 26, 2005) (available on-line at The New York
Times at www.nytimes.com/packages/pdf/business/26walmart.pdf) [hereinafter Wal-Mart
Memo].
98. See Wal-Mart to Delay Construction, supra note 64. The center would provide





102. See Gates, supra note 96, at 1.
103. See id.
104. See id.
105. See Andrew A. Green, Democrats Target Ehrlich Vetoes; Republicans Complain
of Partisanship as Override Effort Looms, THE BALTIMORE SUN, Dec. 11, 2005, at lB.
106. See id. Beyond hiring lobbyist to persuade lawmakers in Annapolis, Wal-Mart
has hired four former presidential advisors to assist in improving its overall public
perception. See Wal-Mart Girds for Battle, supra note 72, at Al.
107. See Wal-Mart Girds for Battle, supra note 72, at Al.
108. See id.
109. See Wal-Mart Memo, supra note 97, at 7.
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Mart memorandum, addressing Wal-Mart's benefits, acknowledged that
Maryland and other states are looking to reduce Medicaid costs. 110
Reduction in Medicaid costs includes states enacting legislation that
either mandates health care spending or tracks where Medicaid enrollees
work."'1 The Wal-Mart Memo expressed the company's fear of state
legislation, asserting that these measures would add financial costs to
Wal-Mart and contribute to the overall decline of Wal-Mart's
reputation.112
Wal-Mart concedes that some criticisms of the company's health
care plan are valid.' 13 For example, the retailer's coverage is expensive
for low-income families, and Wal-Mart has a "significant percentage" of
associates and their children relying on public assistance. 14 However,
while recognizing these points, the Wal-Mart Memo states that these
issues-health care plan affordability and associates enrolled in public
assistance-are in line with other retailers such as Sears and Target. 115
The Wal-Mart Memo also outlines steps to improve the company's
benefit package. These steps set the theme of the memorandum, which is
to slow the increase of benefit costs while avoiding further scrutiny from
critics who claim that Wal-Mart is damaging the American worker.
16
For example, one suggestion includes "[m]ak[ing] a series of strategic
investments in our health care offering so it can better withstand external
scrutiny.' ' 1 7  Another proposal states the company should "[i]mprove
communication of our benefit offerings so we can get more credit for
what we provide and, over the long term, work to shape the outcomes of
state and national health care reform efforts."1' 18  Overall, the





114. See id. The memorandum states that, on average, associates spend 8% of their
income on health care, which is twice the national average. Furthermore, 38% of
associates spent more than 16% of their average Wal-Mart income on health care.
Regarding public assistance data, Wal-Mart reports that 5% of associates are on
Medicaid, compared to an average for national employers of 4%. Additionally, 27% of
associates' children are on Medicaid programs, while the national average is 22%. See
id.
115. See id.
116. See Steven Greenhouse & Michael Barbaro, Wal-Mart Memo Suggests Ways to
Cut Employee Benefit Costs, N.Y. TIMES, Oct. 26, 2005, at C1.
117. Wal-Mart Memo, supra note 97, at 14.
118. Id. at 15. Specifically, the memo suggests addressing the Medicaid issue "head-
on" by refocusing the debate on other employers whose members are on public
assistance. The memo even provides that Wal-Mart should offer counterproposals or
compromises to state governments. However, the memo does not provide any specific
solutions to reduce the number of Wal-Mart employees seeking Medicaid. See id.
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reduce benefit costs to Wal-Mart and improve the company's current
public relations nightmare.1 19
III. Analysis
The debate over Maryland's Fair Share Health Care Fund Act is a
heated one. 120 The law not only affects businesses in Maryland but also
has the potential to serve as a model for other states.' 2' Because the law
has the potential for national impact, its possible positive and negative
effects should be studied by other legislatures who wish to enact similar
statutes. 122 Additionally, states looking to curb Medicaid costs and lower
the number of uninsured should examine other possible solutions to these
problems.
23
A. Positive Aspects of Maryland's Act
Proponents of Maryland's Act often characterize the legislation as a
necessary step to reduce Medicaid costs and lower the number of
uninsured individuals. 124  Apart from the effect the Act will have on
Medicaid issues, the Act imparts community responsibility on businesses
that do not act positively within their own neighborhoods. 2 5 Finally, the
Act promotes a level playing field among businesses, one in which all




The most apparent advantage of Maryland's initiative is its
influence on the Medicaid budget and the number of uninsured. 27 While
empirical data to support the possible effect of the Act remains absent, it
119. See id. at 17.
120. See Senate Bill 790 Hearing, supra note 79.
121. See Green, supra note 71, at Al. The Fair Share Fund Act is now law "and a
model for more than 30 other states, which are expected to take up similar legislation in
the coming months." Id. Pennsylvania legislators have proposed similar legislation that
would require employers to ensure that 9% of their payroll is used toward health costs.
See Dan Miller & David Wenner, Employers bristle at health care proposal, THE
PATRIOT-NEWS, April 5, 2006, at Al.
122. See Marilyn Geewax, Maryland Law on Wal-Mart Influencing States, THE
AUSTIN-AM. STATESMAN, Jan. 20, 2006, at D1.
123. See infra Part III.C.
124. See Senate Bill Hearing, supra note 79.
125. See infra Part III.A.2.
126. See infra Part LII.A.2.
127. See Fiery, supra note 80 (stating that the Act could extend coverage to between
1,000 and 3,000 individuals as well as increase Wal-Mart's health care spending $2
million to $5 million annually).
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is simple math to understand that requiring companies to spend more on
health care lowers the amount of money the state must expend.
Moreover, those companies that do not abide by the 8% threshold
contribute directly to the Medicaid budget, which the state then
distributes to the uninsured. 1
28
Providing more money to Medicaid budgets may prevent states
from cutting voluntary assistance programs. 129  The rising cost of
Medicaid is forcing states to reconsider their spending on health
assistance programs. 130  Often the reexamination of Medicaid budgets
includes cutting benefits and reducing the number of individuals who are
eligible for state health programs. 13 1 For example, in Maryland, curbing
the cost of Medicaid included eliminating coverage for children and
pregnant women classified as legal immigrants. 132 Furthermore, in 2004
and 2005 every state in the nation implemented at least one new
Medicaid control strategy. 133  The Fair Share Health Care Fund Act
supplies additional funds for the Maryland Medicaid system, which
enables the state to offset rising costs and thus avoid a reduction in its
Medicaid programs.
2. Corporate Responsibility and Level Playing Field
Beyond the Act's monetary effect lies an inherent policy of
corporate responsibility. 134 Companies do not exist in the abstract; they
are part of communities that provide support and expect responsibility.'35
128. See MD. CODE ANN., LAB. & EMPL. §§ 8.5-101 to -107 (West 2006).
129. See AFL-CIO, supra note 39, at 14.
130. See id.
131. See id.
132. See John Wagner, Duncan Chides Ehrlich Over Medicaid Cuts; Some
Immigrants Face Loss of Health Coverage, THE WASH. POST, June 22, 2005, at B 1.
Maryland's denial of coverage to this class of individuals follows the national lead, which
eliminated Medicaid funding for immigrant children and pregnant women in 1996. See
id.
133. See VERNON SMITH, ET AL., KAISER FAMILY FOUNDATION: KAISER COMMISSION
ON MEDICAID AND THE UNINSURED, THE CONTINUING MEDICAID BUDGET CHALLENGE:
STATE MEDICAL SPENDING GROWTH AND COST CONTAINMENT IN FISCAL YEARS 2004 AND




134. See Senate Bill Hearing 790, supra note 79 (testimony of Senator Lawlah).
135. See MD. CODE ANN., CORPS. & ASS'NS § 2-104 (LexisNexis 2005). Maryland
law permits corporations to include in their articles of incorporation certain provisions
pertaining to corporate action in which a director can base a decision on the effect to
"communities in which the offices or other establishments of the corporation are held."
Id. § 2-104(b)(9)(ii); see also Dodge v. Ford Motor Co., 174 N.W. 668, 671 (Mich. 1919)
(quoting a statement of Henry Ford: "My ambition.... is to employ still more men; to
spread the benefits of this industrial system to the greatest possible number, to help them
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Many of the benefits of being a community member include access to
local resources, such as employees, tax incentives provided by local and
state governments, and participation in local politics that affects a
company's business. 136 Company obligations often include providing the
neighborhood with a respectable business and the local population with
jobs that offer competitive wages and benefits. 137 When one company
does not fulfill its obligations to the community, other companies must
fill in the gaps. 138 The Fair Share Health Care Fund Act provides a
method to fill those gaps. 139
A company that offers inadequate health care benefits to its
employees forces its employees to seek health care from other sources.
140
Employees who are unable to secure health insurance often go without
insurance, and thus, abstain from seeking preventative medical care. 14 '
When uninsured workers require medical attention, they often use
emergency room care, which is the most expensive care available.
42
Often uninsured workers are unable to afford treatment, and must rely on
government assistance to cover their costs or they forego payment to the
service provider. 43  When employees seek assistance from the
government in the form of Medicaid, the state effectively subsidizes the
health care benefits of the employer.1
44
State subsidy of health care is not the only cost to the community.
Hospitals and other medical providers must recover their lost payments
from others who are able pay by increasing the cost of services. 145 This
increased cost translates into higher insurance premiums for employers
that do provide health care benefits. 146  Therefore, businesses that
build up their lives and their homes."). Cf First Nat'l Bank of Boston v. Bellotti, 435
U.S. 765, 809 (1978) (White, J., dissenting) (asserting that states have a compelling
interest in limiting corporate rights because the state provides the corporation with the
means to amass wealth, and this wealth could lead to an unfair advantage). But see
Dodge, 174 N.W. at 684 ("A business corporation is organized and carried on primarily
for the profit of the stockholders.").
136. See AFL-CIO, supra note 39, at 13 (providing a table of the states that have
provided Wal-Mart with tax subsidies).
137. See Dodge, 174 N.W. at 671 (quoting Henry Ford on the importance of good
wages).
138. See Senate Bill 790 Hearing, supra note 79 (testimony of Baltimore Mayor
Martin O'Malley).
139. See id.
140. See States Are Battling, supra note 10, at Al.




145. See Study Estimates U.S. Will Spend Nearly $41B for Uncompensated Care for




provide insufficient health care benefits affect other businesses in the
community by raising insurance premiums and thus labor costs.
147
The Fair Share Health Care Fund Act levels the playing field for all
businesses that operate in a community. All companies are required to
pay their "fair share" of the costs of medical benefits or pay into a state
fund that supports the Medicaid system.148 The Act reduces the state's
need to subsidize employer's health insurance and protects taxpayers'
funds from abuse by large companies. 149 In addition, the Act ensures that
all large employers in a community are contributing to the cost of health
care and that irresponsible companies cannot shift health care costs to
responsible companies. 150 Distributing health care costs proportionately
among many large companies in one community ensures that those who
attempt to shirk responsibility become more active in neighborhood
welfare.' 5 '
B. Negative Aspects of Maryland's Act
Opponents of the Fair Share Health Care Fund Act invoke
numerous arguments against the Maryland legislature's attempt to solve
Medicaid and non-insurance problems. Many of those arguments center
around the Act's possible negative effect on businesses and Maryland's
business environment. 152 Reasons for the anti-business sentiment include
fears that legislatures will amend the law to include other employers, or
increase the 8% threshold.' 53 Opponents also have concerns over the
administrative costs added to corporate overhead in complying with data
collection requirements of the Act. 154  Additionally, adversaries claim
that the law does not improve the Medicaid system or lower the number
of uninsured, 5 5 and therefore the Act does not address the root cause of
the state's problems. 156 Finally, opponents argue that the Act exhibits
unsound draftsmanship and sets a poor example for the legislative
process. 1
57
147. See Senate Bill 790 Hearing, supra note 79, (testimony of Baltimore Mayor
Martin O'Malley).
148. SeeMD. CODEANN.,LAB.&EMPL. §§ 8.5-101 to-107.
149. See Senate Bill 790 Hearing, supra note 79 (testimony of Medicaid Matters!
Maryland representative).
150. See id. (testimony of Giant representative).
151. See id. (testimony of Medicaid Matters! Maryland representative).
152. See infra Part III.B.1.
153. See infra text accompanying notes 163-67.
154. See infra text accompanying notes 170-71.
155. See infra Part III.B.2.
156. See infra Part III.B.2.
157. See infra Part III.B.3.
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I. Adverse Business Climate
The most apparent undesirable potential effect of the Act is its
negative interaction with large businesses, especially its discouragement
of business growth within the state. 158 Wal-Mart's reluctance to continue
construction on a planned distribution center in Maryland demonstrates
this effect. 159 Along with Wal-Mart, Northrop Grumman, which is a top
employer in the state that pays "Cadillac wages and Cadillac benefits,"
has expressed its disapproval of the legislation. 160  Although Northrop
Grumman has not taken affirmative business action, it verbally expressed
a dislike for the Act during the Senate Finance Committee hearing.
161
The company stated that the Act would not cause the company to leave
Maryland, but the legislation would be a factor in determining
Maryland's business climate, which is an aspect of shaping future
corporate activities and growth.1
62
The negative business climate is not limited to large companies, like
Wal-Mart and Northrop Grumman; it affects the decisions of smaller
companies as well. 163  Specifically, smaller companies fear that
eventually the law will be expanded to include them. 64 The current law
only affects employers with more than 10,000 employees; 165 however,
amendment of the 10,000 employee threshold is plausible if the General
Assembly does not witness any positive changes in the Medicaid system
or the number of uninsured. 66 If Maryland amended the legislation to
include employers with 5,000 or more employees, the Act would capture
fifty additional businesses. 167 If the state again failed to achieve its fiscal
and social goals, opponents argue, it would amend the legislation
158. See Senate Bill 790 Hearing, supra note 79 (testimony of Northrop Grumman
representative).
159. See Wal-Mart to Delay Construction, supra note 64.
160. See Senate Bill 790 Hearing, supra note 79 (testimony of Northrop Grumman
representative).
161. See id.
162. See id. It is unclear whether Northrop Grumman would qualify under the Act.
The Fiscal Note from the legislative department does not list the company as having more
than 10,000 employees; however, the representative at the hearing claimed that the
company would be affected by the legislation. See FISCAL AND POLICY NOTE, supra note
73, at 2; See Senate Bill 790 Hearing, supra note 79 (testimony from a Northrop
Grumman representative).
163. See Senate Bill 790 Hearing, supra note 79 (testimony of Maryland Chamber of
Commerce representative).
164. See Senate Bill 790 Hearing, supra note 79 (testimony of a National Federation
of Independent Business representative).
165. See MD. CODE ANN., LAB. & EMPL. § 8.5-102. Section 8.5-102 states: This title
applies to an employer with 10,000 or more employees in the state. Id.
166. See id. (testimony of a Wal-Mart representative).






In addition to businesses' fears concerning the Act's expanding
coverage, businesses also worry about the expansion of the 8%
requirement.' 69 Employers, large and small alike, will be apprehensive
about bringing operations to Maryland because they are already aware
that any future amendments to the Act could encompass smaller
businesses. In addition, future amendments could increase the 8%
threshold. Combining these two legislative unknowns may be too risky
for some businesses. Moreover, this risk is not necessary considering
that forty-nine other states do not mandate health care coverage.
70
While the expense incurred in meeting the 8% threshold may only
affect a few companies, the expense incurred to compile the necessary
data will affect all companies with over 10,000 employees.' 17  Some
companies may choose not to absorb this administrative cost. This cost
will be shifted either to employees in the form of lower wages and fewer
non-health care benefits, or to consumers in higher prices.
17 2
Without companies expanding and operating in Maryland, the
overall amount of health care assistance in the state will decrease or
become stagnant. 173 There will be fewer jobs, which will lead to fewer
health care benefits. 174  In addition, state and local governments will
168. See id.
169. See id. (discussion between Senator Middleton and Giant representative).
170. See id. (National Federation of Independent Business representative). Every
Maryland job is thirty miles or less from the state line. Why the "Fair Share" Veto
Should be Sustained, MARYLAND CHAMBER OF COMMERCE: LEGISLATIVE ADVOCACY,
http://www.mdchamber.org/legislative/fairshare.asp (last visited Jan. 27, 2006)
[hereinafter MARYLAND CHAMBER OF COMMERCE].
171. See Senate Bill 790 Hearing, supra note 79 (testimony of the Northrop
Grumman representative). The Northrop Grumman representative also testified that the
amount of time provided in the statute to accumulate and submit the necessary
information to the Secretary of State is not feasible. Id. The Act states that all required
information for a year is due to the Secretary on January I" of the following year. This
allows a company less than one day to collect all of the proper information. See MD.
CODE ANN., LAB. & EMPL. § 8.5-103.
172. See Fiery, supra note 80 ("[I]f the law requires an increase in the percentage of
compensation that is in the form of health benefits, an employer will simply lower the
percentage of compensation that is in the form of wages. The tradeoff between wages
and benefits likely explains why, during the battle over the Wal-Mart bill, there was little
advocacy by its supposed beneficiaries-the store's employees.").
173. See MARYLAND CHAMBER OF COMMERCE, supra note 170. The Chamber of
Commerce claims that the legislation will actually cause a loss in health care coverage.
The Chamber's website provides an example: "Wal-Mart was scheduled to build a major
distribution center on the lower eastern shore that would have created 1,000 jobs in an
area of high unemployment. Those jobs would have come with health insurance." Id.
174. See States Are Battling, supra note 10, at Al. Governor Ehrlich stated at the
veto signing ceremony that "without employers, there's no employees,... [and t]here's
no health care." Id.
2006]
PENN STATE LAW REVIEW
suffer tax revenue losses. 175 Without businesses and their employees, a
government lacks a vital source of income in the form of corporate and
personal taxes.
2. Ineffective and "Unfair"
Opponents of the Maryland Fair Share Health Care Act argue that
the law does not achieve the goals of providing funds to support the
Medicaid system, and it does not provide any solution to the underlying
problem of unaffordable health care or the large number of uninsured.
176
Additionally, the Act provides an incentive for companies that do offer
adequate health insurance to decrease their benefits.1 77 Finally, the Act
allows an exemption to state employers, which contradicts the law's
"fair" title. 178
First, the Act does not achieve the goal of providing funds to the
Medicaid system. Wal-Mart is the only company currently affected by
the Act, 179 and according to the retailer, it provides between 7 and 8
percent of its payroll to health care. 180 Wal-Mart's total wages in 2004
were approximately $270 million, requiring Wal-Mart to spend at least
$21.6 million on health care under the Act.18 1 If Wal-Mart currently
spends only 7% (or $18.9 million) on health care, it will contribute $2.7
million to the fund.182 While $3 million is a large contribution to state
funds, it is less than 2% of the $2 billion that Maryland currently spends
on Medicaid programs. 183 Furthermore, the civil penalty of $250,000 is
substantially less than $2.7 million and Wal-Mart could easily choose to
pay the fine. 184 Payment of the fine would equate to less than one-tenth
175. But see AFL-CIO, supra note 39, at 13.
176. See Fiery, supra note 80.
177. See Senate Bill 790 Hearing, supra note 79 (discussion between Senator
Middleton and Giant Food, Inc. representative).
178. See id. (testimony of Maryland Chamber of Commerce representative).
179. See Parker, supra note 64, at 6.
180. See id. (testimony of Wal-Mart representatives); see High-Profile Bills, supra
note 5, at Al.
181. FISCAL AND POLICY NOTE, supra note 73, at 3.
182. See Fiery, supra note 80 ("Wal-Mart will have to up its health insurance
spending by $2 million to $5 million a year.").
183. See MEDICAID AT A GLANCE, supra note 43, at 2. The state contributes $2 billion
to the Medicaid and SCHIP programs. See id. The federal government supplies an
additional $ 2 billion to Maryland. Thus, the total Medicaid budget exceeds $ 4 billion.
See id. Considering the total Medicaid budget, Wal-Mart's contribution would consist of
less than one-half of a percent. These calculations highlight earlier arguments concerning
the slippery slope and propensity of the legislature to open the Act to include more
businesses. See supra PartII.A. 1.
184. See MD. CODE ANN., LAB. & EMPL. § 8.5-105. Section 8.5-105(B) states:
"Failure to make the payment required . . . shall result in the imposition by the Secretary
of a civil penalty of $250,000." Id. The District Court of Maryland also notes that a
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of 1% of the total Medicaid budget and would provide negligible
assistance to the state program.
Second, the Act does not speak to the root cause of the uninsured.
Instead, the Act is a tax to provide funds to the state. 185  It does not
address the reasons why individuals are unable to afford health
insurance, and it does not address why many companies, usually smaller
ones, cannot afford to offer health insurance to their employees. 186 One
principal cause of uninsured workers is the lack of coverage from small
employers that cannot afford health care costs. 18 7 Small business owners
want to provide insurance for employees; however, double-digit inflation
of health care costs often makes it unfeasible.'88
Businesses in Maryland have a difficult time affording health care
benefits because of the state's health insurance policies. 8 9 Specifically,
Maryland has some of the most questionable (and expensive) insurance
mandates in the country.' 90 The state has a variety of regulations aimed
at creating profits for health care providers. 91 In addition, Maryland
imposes a special tax on health care premiums. 192 All of these factors
increase the cost of health care in the state and discourage companies
from purchasing insurance for their employees. 1
93
Although many of the health care problems rest with smaller
businesses, many blame larger companies such as Wal-Mart. 194 Wal-
Mart opponents claim that employees cannot afford health care programs
penalty assessed to Wal-Mart would be insignificant in battling the State's Medicaid
woes. Retail Indus. Leaders Assoc. v. Fielder, 435 F.Supp.2d 481, 498(D. Md. 2006).
The court stated: "even if Wal-Mart were to pay a penalty equal to 1% of its payroll, that
would yield about $2.7 million in revenue, which is an insignificant fraction of the State's
$4.3 billion Medicaid budget." Id.
185. H.D. 1284, 2005 Leg., 419th Sess. (Md. 2005) (Governor Robert L. Ehrlich, Jr.
Veto Message found at http://mlis.state.md.us/2005rs/veto-letters/hbl284.htm).
186. See id.; Fiery, supra note 80.
187. See Senate Bill 790 Hearing, supra note 79 (testimony of the Maryland Chamber
of Commerce representative). A Massachusetts report supports the Chamber's assertion
by stating that in Massachusetts small firms, which employ between ten to fifty people,
offer insurance to over 85% of their employees. The report also stated that small firms,
fewer than fifty employees, have a higher rate of uninsured (20.6%) as compared to
larger firms (40.6%). See MASSACHUSETTS REPORT EXPLANATION, supra note 56, at 2-3.
The report also stated that 40.2% of the uninsured worked for businesses with more than
fifty employees, which leads to the conclusion that because the firms employed a larger
total number of individuals, they have a larger number of uninsured. See id.
188. See Sen. Norm Coleman, Association Health Plans: Small-Business Owners
Need Them, THE HILL, May 20,2004, at 14.





194. See Senate Bill 790 Hearing, supra note 79; FISCAL AND POLICY NOTE, supra
note 73, at 2-3.
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offered by Wal-Mart and therefore choose not to participate in them. 195
Furthermore, Wal-Mart adversaries argue that the waiting period to
become eligible for benefits is too burdensome and leaves many without
insurance. 196 While this may be true, requiring Wal-Mart to pay into a
state fund will not provide a single Wal-Mart employee with Wal-Mart
benefits. 197  The legislation would not reduce the waiting period or
decrease the cost of Wal-Mart's health care programs. 198 In short, the
bill does not encourage Wal-Mart to improve its benefits package.
Third, the Act sets a minimum amount for company contributions to
health care. 199 Thus, the Act provides an inducement for companies to
reduce benefits. 200 For example, currently Giant earmarks over 20% of
its payroll to health care. 20 1  However, with the General Assembly
condoning only an 8% contribution, Giant could reduce its benefits and
still comply with the Act. When the Senate Finance Committee inquired
whether Giant would reduce benefits because a floor amount had been
set, the Giant representative replied in the negative.20 2 Giant stated that it
is proud of its health care benefits and would continue to provide stellar
benefits.20 3 However, the representative also stated that unions contract
for benefits, thus implying that Giant does not control the type or amount
of benefits offered.20 4  Therefore, Giant's apparent benevolence in
providing stellar health care may consist of more factors than the
195. See DEMOCRATIC STAFF OF THE COMM. ON EDUC. AND THE WORKFORCE, 1 0 8 TH
CONG., EVERYDAY Low WAGES: THE HIDDEN PRICE WE ALL PAY FOR WAL-MART
(Comm. Print 2004) (Representative George Miller), available at
http://edworkforce.house.gov/democrats/WALMARTREPORT.pdf [hereinafter
EVERYDAY Low WAGES]. According to the study, Wal-Mart employees paid 42% of
their health care costs in 2001, as compared to large firm employers who paid on average
16% and unionized grocery workers who paid nothing. See id. Compare this study to
Wal-Mart's own data. See supra, text accompanying note 114. The discrepancy in data
may lie in what each report considers as health care costs.
196. See Steven Franklin & Delroy Alexander, Grocery Walkouts Have Broad Reach,
CHI. TRIBUNE, Nov. 12, 2003, at C1.
197. But see Fiery, supra note 80. If Wal-Mart extends benefits, instead of paying
into the state fund, to meet the 8% requirement, commentators speculate that between
1,000 and 3,000 additional employees would obtain benefits. Wal-Mart's increased
coverage would lower Maryland's number of uninsured by only 0.05 %. See id.
198. See MD. CODE ANN., LAB. & EMPL. §§ 8.5-101 to -107 (West 2006). Maryland's
legislation does not contain any mandate concerning the type or eligibility requirements
for employee benefits. See id.
199. See id. § 8.5-104.
200. See Senate Bill 790 Hearing, supra note 79 (question of Senator Middleton).
201. See id. (testimony of Giant representative); See Joanne Wojcik, Wal-Mart Bill
Spurs Coverage Mandates; Employer Groups Attack Efforts to Mimic Law in Other
States, Bus. INS., Jan. 23, 2006, at 1.






Finally, the Act does not stay true to its "fair" title because it
excludes federal and state governments from the definition of
employer.20 6 Requiring the state to expend funds to administer or
comply with the Act would be circular spending of taxpayer dollars.
However, if the Act's goal is to ensure that employers contribute a "fair
share" to health care costs, 207 then excluding a major employer does not
advance the purpose of the Act.
Federal, state, and local governments combined are the largest
employers in the state.20 8 These entities should be included in the Act to
stay true to the Act's title.20 9 Moreover, other states have discovered that
government entities employ many uninsured workers who receive
benefits. 210 For example, in Massachusetts, the City of Boston and the
Commonwealth are on the list of employers that employ individuals
enrolled in Medicaid. 211 Respectively, these municipalities rank fifth and
twenty-fourth on the list.212  Therefore, an Act that exempts possible
offenders does not create a "fair" bill.213 Furthermore, the Act does not
promote the state's goal of distributing health care costs among those
that burden the system.214
3. Poor Legislative Drafting
Positive legislative drafting requires more than admirable goals.215
205. While Giant boasts of its benefits, its sister company Stop & Shop ranks second
on the list for employing uninsured workers in Massachusetts. See MASSACHUSETTS
REPORT, supra note 56; Ahold Corporation, http://www.ahold.com (establishing that
Giant Food, Inc.-Landover, Md. and Stop & Shop Supermarket Company are both
subsidiary companies of Ahold Corporation). Giant could also employ large numbers of
uninsured workers who use benefits, but Maryland does not have legislation or a
commissioned report to track this information.
206. Section 8.5-101(C) defines employer as follows:
(2) "Employer" does not include the federal government, the state, another
state, or a political subdivision of the state or another state.
See MD. CODE ANN., LAB. & EMPL. § 8.5-101(C).
207. See Senate Bill 790 Hearing, supra note 79 (testimony of Senator Lawlah).
208. See PACIFIC RESEARCH INST., U.S. ECONOMIC FREEDOM INDEX: 2004 REPORT
(2004), http://www.pacificresearch.org/pub/sab/entrep/2004/econ-freedom/states-pdf/
Maryland.pdf. In March 2001, there were over 279,000 full-time government employees
in Maryland. See id.
209. See Senate Bill 790 Hearing, supra note 79 (testimony of Wal-Mart
representative).
210. See MASSACHUSETTS REPORT, supra note 56.
211. See id.
212. See id.
213. See Senate Bill 790 Hearing, supra note 79 (testimony of Maryland Chamber of
Commerce representative).
214. See id.
215. See Harry W. Jones, Bill-Drafting Services in Congress and the State
2006]
PENN STATE LAW REVIEW
It is said that "[h]ard technical work has to be done before even the best
lawmaking idea can be made into a clear and enforceable statute.
216
Maryland has not endeavored in the hard technical work; at best, the Fair
Share Health Care Fund Act relies on general data.217 The state
legislators acknowledge that the cost of Medicaid programs is on the rise
and that companies should contribute to an individual's health care.218
However, Maryland has not collected data that allows its legislators to
make sound legislative decisions. 219  Thus, the General Assembly is
unable to draw accurate conclusions, identify the most egregious
extorters of Medicaid or attack the underlying problems of uninsured
workers. Furthermore, the state does not know how much money it
spends supporting individuals who are employed, or the fiscal impact
this legislation will make.
220
Before Maryland legislators committed to this Act, they should have
completed the proper groundwork. Other states either commissioned
studies or have legislation currently in effect to collect this data.22'
Legislation from the heart, without more, is reckless.
222
C. Alternative Solutions
Maryland's law is a noble attempt to solve many of the problems
that face state Medicaid programs. Other solutions, however, may
provide similar results without singling out one employer. Solutions
vary from legislative actions that speak to the root cause of unaffordable
insurance to rethinking labor movements. An additional solution
challenges Wal-Mart to use its bargaining power to drive down the price
of insurance.
1. Legislative Actions
The Maryland Chamber of Commerce offers three suggestions to
Legislatures, 65 HARV. L. REV. 441, 441 (1952).
216. Id.
217. See FISCAL AND POLICY NOTE, supra note 73. The Fiscal and Policy Note cites
information gathered from the New York Times on other states rather than information
gathered in a commissioned study or survey. See id.
218. See Senate Bill 790, supra note 79 (testimony Senator Lawlah).
219. See supra note 217.
220. But see FISCAL AND POLICY NOTE, supra note 73. The Fiscal and Policy Note
estimates that the Act will cost the state an additional $19,700 in 2007 to initiate the
program, but does not provide any information on the amount of money that the law will
add to the state budget. Id. at 4.
221. See GOOD JOBS FIRST, supra note 48, at 2-7; MASSACHUSETTS REPORT, supra
note 56; Forsberg, supra note 7.
222. See Jones, supra note 215, at 441 ("Sound legislation is more than a matter of
good intentions and enlightened policy choices.").
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assist in the Medicaid crisis.223 First, the Chamber recommends that the
state assist in finding ways to help small employers provide health
insurance for their employees.224 To support its recommendation, the
Chamber claims that approximately one-half of businesses with less than
ten employees provide insurance to their employers. 5
Second, the Chamber of Commerce suggests that the state enact
reforms for the small group health insurance plan to reduce costs and
provide more competition.226 The final recommendation proposes that
the state enact medical liability insurance reforms to help promote
defensive medicine and abolish unnecessary expenses for doctors and
hospitals.227
In sum, the Maryland Chamber of Commerce advocates attacking
the root cause of high health insurance costs. 228 Fighting the high cost of
insurance makes insurance more affordable for both small and large
businesses. 229 Additionally, addressing the root cause of high Medicaid
costs and uninsured workers demonstrates to the business community
that the state understands its plight and is willing to work with them
rather than against them.23° While the Chamber's suggestions address
only a portion of the problem, these recommendations coupled with other
solutions would create a comprehensive plan that addresses the issues on
a larger scale.
In addition to the Chamber's suggestions, Maryland could follow
the lead of other states by enacting disclosure laws. 23 1 Disclosure laws
often embarrass companies and encourage them to act in a responsible
manner because consumers are concerned about the activities of the
223. See MARYLAND CHAMBER OF COMMERCE, supra note 170.
224. See id.
225. See id.; compare id. with supra note 187.
226. See MARYLAND CHAMBER OF COMMERCE, supra note 170.
227. See id.
228. See supra text accompanying notes 223-27.
229. See Fiery, supra note 80.
230. See Reed Ableson & Michael Barbaro, Law Aimed at Wal-Mart May Be Hard to
Replicate, N.Y. TIMES, Jan. 16, 2006, at C1.
231. Act of June 25, 2004, ch. 149, 2004 Mass. Acts § 304. House Bill 791, The
Health Care Disclosure Act, was also introduced during the 2005 session of the Maryland
General Assembly. See H.D. 791, 2005 Leg., 419th Sess. (Md. 2005) (History of
Legislation available at http://mlis.state.md.us/2005rs/billfile/sb0471.htm). This bill
required individuals who apply for Medicaid and Medicaid-like programs to identify their
employer, or employers of other family members. See H.D. 791, 2005 Leg., 419th Sess.
(Md. 2005). The state would then publish a report that included a list of employers, with
more than twenty-five employees, who employ individuals who receive state benefits.
See id. The report would also contain the cost to the state to support the uninsured
workers of each employer. See id. This bill did not receive a recommendation from the
Senate Finance Committee and therefore was abandoned during the session. See id.
(History of Legislation available at http://mlis.state. md.us/2005rs/billfile/sb047l.htm).
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businesses in their communities.232 The effect of these laws is showing
positive results. For example, Wal-Mart's internal memorandum
expressly addresses its public perception problems within the realm of
health care.233  In addition, Wal-Mart developed and launched a new
health insurance program to address the public's concerns.234 Finally, the
negative press regarding Wal-Mart's benefits shamed the retailer into a
defensive campaign.235
2. Labor Movements
While many loathe unionization, especially Wal-Mart,23 6 labor
unions are often able to effectively bargain for benefits that eliminate
workers' needs to seek state assistance.237 Federal labor laws protect
individuals' rights to unionize.238  However, unionization is not as
232. See Steve Adams, Wal-Mart: Criticism Unjustified; Launches Campaign to
Improve Image, THE PATRIOT LEDGER (QUINCY, MA.), Jan. 14, 2004, at 31. Wal-Mart's
reaction to reports singling out the company for fostering the rise in health care insurance
issues demonstrates the type of reaction that mere exposure can initiate. See id. For
example, Wal-Mart has initiated a public image campaign that took out full-page ads in
local papers to address health care and other issues. See id. In addition to print ads, Wal-
Mart has purchased television ads featuring associates who discuss the virtue of working
at Wal-Mart. See Greg Schneider, Wal-Mart's Damage Control: Longtime Price
Message Takes a Back Seat to Blitz Designed to Mend Reputation, THE WASH. POST, Jan.
24, 2004, at El ("[A]dvertising firm of GSD&M created the employee testimonial
campaign after collecting stories from workers in stores around the country. 'This effort
to show that Wal-Mart has good jobs-to share the good news, if you will-is important
as one of several proofs of the fact that Wal-Mart is a good company,' said an advertising
executive.").
233. See Wal-Mart Memo, supra note 97 at 7.
234. See Amy Joyce and Bill White, Wal-Mart Pushes to Soften Its Image; Social,
Environmental Initiatives Seen as Part of Larger Effort to Counter Critics, THE WASH.
POST, Oct. 29, 2005, at DI. The new plan is a high deductible plan with a health savings
account. Deductibles range from $1,200 to $6,000 depending on the number of
individuals covered and cost between $11 and $65 dollars a month. Joanne Wojcik, Wal-
Mart Offers HSA at a Low Price, Bus. INS., Oct. 31,2005, at 25.
235. See supra note 232.
236. See EVERYDAY Low WAGES, supra note 195 at 3-4. The report states that "not a
single Wal-Mart store in the United States [is] represented by a union, [and] the company
takes a pro-active role in maintaining its union free status." Id. at 4.
237. See id. ("According to data released by the Bureau of Labor Statistics in January
2004, union workers earn median weekly salaries of $760, compared to non-union
workers' median weekly salaries of $599-a difference of over 26%. In the supermarket
industry, the union difference is even more pronounced, with union members making
30% more than non-union workers. Union representation also correlates with higher
benefits.").
238. See 29 U.S.C. § 157 (2005). The law provides:
Employees shall have the right to self-organization, to form, join, or assist labor
organizations, to bargain collectively through representatives of their own
choosing, and to engage in other concerted activities for the purpose of
collective bargaining or other mutual aid or protection, and shall also have the
right to refrain from any or all of such activities except to the extent that such
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powerful a force as in the past. 39
Many theories surround the decline of union power, including
dominant employers and a pro-business National Labor Relations Board
(NLRB). One of the strongest influences preventing unions from
organizing workers is employers that play hardball. 240  For example,
Wal-Mart eliminated a department of one of its stores when the
employees voted to unionize, and closed a store in Canada rather than
negotiate with the union.241  Along with tough employers, many
commentators believe that the National Labor Relations Board favors
employers and no longer has the power to effect change.242 Unions are
going to have to initiate a non-traditional approach if they wish to
succeed in bargaining for benefits. 43 Unionization is generally an area
independent of state action, but one that may influence change in the
number of uninsured workers who seek Medicaid.244
3. Using Wal-Mart's Power
Finally, Wal-Mart has the bargaining power to effect change in the
health care industry.2 45  If Wal-Mart utilized its "ruthless cost-cutting
right may be affected by an agreement requiring membership in a labor
organization as a condition of employmernt as authorized in section 8(a)(3) [29
U.S.C. § 158(a)(3)].
Id.; see also 29 U.S.C. § 158(a)(1) (2005).
239. See Amy Joyce, Labor Split Centers on Failure to Organize; Unions Struggle
for Formula to Revive Movement, THE WASH. POST, July 27, 2005, at D1; Steve
Pearlstein, 'Get Wal-Mart Bill' Is Just for Show, THE WASH. POST, APRIL 13, 2005, at El
("[It is doubtful]that local politicians would be so eager to join efforts to contain and
punish the country's largest employer if the National Labor Relations Board hadn't
effectively abolished the right of Americans to join labor unions. Wal-Mart is hardly the
only company to thumb its nose at the Wagner Act, but it is one of the biggest and most
brazen in its anti-union techniques. If faced with a credible threat that employees might
unionize, Wal-Mart would have no choice but to offer better wages and health benefits.
And unions could spend their time organizing workers and negotiating contracts rather
than having to resort to political retribution in the form of restrictive zoning ordinances
and punitive employment laws.").
240. See Joyce, supra note 238.
241. See id.
242. See id. ("Kate L. Bronfenbrenner, Director of Labor Education Research at
Cornell University [said,] '[t]he board is clearly biased towards employers and is making
decisions one after another that way."'); James J. Brudney, Isolated and Politicized: The
NLRB's Uncertain Future, 26 CoMp. LAB. L. & POL'Y J. 221, 221-24 (2005). But see
Wal-Mart Stores, Inc. v. N.L.R.B., 137 F.App'x 360, 360-62 (upholding National Labor
Relations Board decision that found Wal-Mart guilty of firing an employee for activity
that is protected under the Labor Relations Act).
243. See Joyce, supra note 239, at Dl.
244. See 29 U.S.C. § 157; 29 U.S.C. § 158(a)(1).
245. See Adam Hanft, Ten Steps to Turn Around Wal-Mart, FAST COMPANY WEBLOG,
Dec. 2, 2005, Http:/Iblog.fastcompany.com/archives/2005/12/02/ten-steps_to_turn_
aroundwalmart.html. Adam Hanft is a nationally-known authority on consumer
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skill" on HMOs, "forcing them to crumble under the same margin
pressure that [Wal-Mart] so regularly exert[s] on its vendors," the result
would precipitate a sweeping change in the insurance market.
246
Beyond its fame of "everyday low prices," Wal-Mart's reputation in
the business world of squeezing vendors is just as notorious.247 For
example, Wal-Mart has pushed vendors out of business by demanding
products at declining prices or has forced vendors to hand business to
competitors to keep up with Wal-Mart's buying capacity.141 Wal-Mart
can use these same skills to benefit the American worker not only with
inexpensive products but also with affordable health care.249
IV. Conclusion
The current crisis of rising Medicaid costs and a large number of
uninsured workers is rapidly becoming a vital issue for states. Maryland
has addressed this issue with a groundbreaking law requiring employers
to supply a minimum amount of health care to employees or contribute
funds to the state. With the passage of this law in Maryland, the stage is
set for other states to aggressively address issues surrounding increasing
Medicaid costs, increasing numbers of uninsured workers, and declining
employer-provided insurance. 250 However, Maryland's legislation fails.
It applies to only one company and benefits very few individuals, if any
at all.
Maryland's legislation forces large corporations to act in a
responsible manner, relieve the state from supplying health care to some
of the uninsured, and equalize the insurance burden on the community of
employers. While the Act has many positive aspects, it also has many
negative ones. The Act creates an anti-business environment that affects
the potential expansion and growth of the existing and future business
community. The Act does not address the fundamental causes of high
health care costs and does not provide insurance to the uninsured.
Furthermore, the legislation does not operate with a "fair" policy of
including all who might contribute to the plight of the uninsured.
Finally, the Act represents an example of questionable draftsmanship and
marketing, business strategy and social trends. Biography of Adam Hanft,
http://www.inc.com/resources/marketing/bio.html.
246. See Hanft, supra note 245. Hanft suggests that Wal-Mart could use this bargain
power in other ways to bring real value to Wal-Mart employees, such as negotiating bulk
mortgages, insurance, and home heating oil prices. See id.
247. See Charles Fishman, The Wal-Mart You Don 't Know, FAST COMPANY, Dec.
2003, at 68.
248. See id. at 70-76. See the stories of Vlasic Pickle and Huffy Bicycle as they do
business with Wal-Mart. See id.
249. See Hanfi, supra note 245.
250. See Geewax, supra note 122.
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lack of foundational research. The Act's numerous shortcomings do not
balance equally with its positive aspects.
Maryland's approach is a noble attempt at solving a large problem,
but in the end does not equate to a viable solution. Easy answers are
hard to find to the dilemma surrounding Medicaid costs and the rising
number of uninsured workers. However, in the end, managing these
problems will require a combination effort among smart legislators,
unions, and big business. With the right blend, states can successfully
take on these issues without creating an unhealthy business environment.

